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*1  STATEMENT OF INTEREST

The Maine State Chamber of Commerce (the Maine Chamber) is a statewide not-for-profit organization that represents
businesses of all sizes, including sole proprietors, small businesses and large corporations. As the state's most influential
business advocate, the Chamber works to promote a business climate in which Maine companies, large and small, can compete
successfully in the local, regional, national, and world marketplaces.

The Chamber advocates on behalf of its members' interests before the Legislature and regulatory agencies, and educates its
members through conferences, seminars, and affiliated programs. Its advocacy efforts focus on a number of issues of importance
to the business community, including taxation and spending, health care, workers' compensation, economic development,
education, and environmental issues.

Health care constitutes one of the Chamber's priorities because of its substantial impact on the Maine economy. A recent survey
of business leaders by the Maine State Chamber of Commerce and the Maine Development Foundation cited the cost of health

insurance as the highest priority for the next Governor and Legislature. 1  Maine's health insurance premiums are among the

highest in the country. 2  Increases in those premiums and health *2  care costs continue to outpace economic growth, forcing

many employers to make choices among salary increases, job growth, or providing health insurance. 3  The cost has become
prohibitive for many other employers and their employees.

As discussed below, the Superintendent of Insurance's failure to allow Anthem Health Plans of Maine, Inc. (“Anthem”) any
margin for risk and profit in its individual insurance products will not improve, but rather exacerbate this situation. It will not
lower costs, but raise them. It will drive away the younger, healthier self-employed and increase group insurance costs, causing
more employers and employees to drop that coverage, or be forced to pay higher amounts for that coverage instead of investing
in Maine's economic future. The Superintendent's decision is bad for competition, bad for our members who will pay for the
shortfall, bad policy and, overall, bad for the State of Maine.

SUMMARY OF ARGUMENT
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Superintendent Kofman disallowed any risk or profit margin for Anthem in the Maine individual health insurance market,
apparently concluding that Anthem (and its parent WellPoint) makes enough money elsewhere and should subsidize the
individual market through its earnings in the group market or insurance markets outside Maine.

Anthem explains in its Brief why this decision was contrary to law. In the instant Brief, the Chamber explains why the decision
makes no sense from *3  an economic perspective, and will have obvious and potentially severe adverse practical consequences.

Put simply, if a business is not allowed to make a profit in a market, the logical reaction - in fact, the prudent business reaction
- is to withdraw from that market. This is precisely what virtually every other insurer that once provided individual health
insurance in Maine has done since 1993, when their ability to earn a profit was eliminated through cost increases affected
by state regulation. If Anthem also were to withdraw from the unsubsidized individual health insurance market, exactly one
private insurer, which currently insures far fewer individuals than Anthem, would remain. That insurer, Mega Life and Health
(“Mega”), does not provide major medical coverage now, and has warned that it also will leave the market entirely absent
a waiver from a new federal regulation - leaving no private health insurers in the unsubsidized individual market. The only
remaining insurance option for individuals would be the Dirigo Health Program, which is subsidized to a significant degree by
an assessment paid by health insurers based on their paid claims and which only opened for limited new enrollment on August
1 of this year, after having been closed to new individual enrollment since August 2007. Participation in the subsidized program
is subject to strict income guidelines, but even if individuals qualify based on income, only 50% of the total number of enrollees
in Dirigo may be individuals; the remainder must be small groups. This, of necessity, will impose an additional constraint on
an individual's ability to obtain insurance through the Dirigo program.

*4  Individuals unable to obtain group insurance or coverage by Medicaid or Medicare will either have to pay their own health
care costs or receive uncompensated care (often referred to as bad debt and charity care, “BDCC”). If the former, many will
avoid seeking care, increasing health costs overall. If the latter, the costs of services rendered by the hospital do not evaporate
if the patient does not pay. Rather, those unpaid costs are added to the hospital charges for their patients who are insured. As a
result, group health insurance costs, a significant expense for Maine businesses, go up. This decreases these businesses' ability
to compete in the interstate and international marketplace, and further compels them to (1) cease offering group insurance,
thus adding to the legions of uninsured, (2) reduce the benefits offered by the group plan, (3) increase the amount paid by
each employee toward the cost of the group plan, (4) sacrifice expanding the business and hiring new employees, (5) forego

employee pay increases or (6) some combination of the above. 4

In short, the costs of health care and insurance, particularly in the individual market, are already high. Those current costs are
frustrating to the business community and apparently to Superintendent Kofman, too. But her solution - to disallow any profit
for one of the only insurers in the individual market - is no answer. It will not keep health care or health insurance costs for
Maine employers and employees down, but rather will have the opposite effect. Maine employers and employees cannot afford
the consequences of the Superintendent's decision.

*5  ARGUMENT

I. The current Maine individual health insurance market lacks participants.

Maine, with a population of 1.3 million, has a high percentage of rural, poor, elderly and sick. 5  Unless they have group
insurance through an employer, individuals must resort to their own resources; if eligible, Medicare or Medicaid; and/or
individual health insurance.
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At present, there are only two carriers in the unsubsidized individual health insurance market: Anthem, which currently has
18,000 individual insureds and pays out claims of $60 million a year; and Mega, which currently has 13,000 individual insureds
and does not provide major medical coverage, but rather offers cafeteria-style plans that contain pre-established limits for

particular services. 6  A third carrier also provides only a limited offering. Harvard Pilgrim underwrites the DirigoChoice product
offered through the Dirigo Health Program, the purchase of which is heavily subsidized by an assessment paid by health insurers
based on their paid claims. DirigoChoice was only opened for new enrollment on August 1 of this year, after having been
closed to new individual enrollment since August 2007, and Harvard Pilgrim does not actively market any other products in
the individual market in Maine.

*6  The reason why there are so few individual health insurers in the Maine market - and why the cost of the plans they offer

are so high 7  - is simple: that market is dysfunctional and currently in what is known as a death spiral.

This conclusion is not arguable. A 2007 study prepared for the Bureau of Insurance by Gorman Actuarial and the Muskie School

of Public Service explained the phenomenon, 8  as did a 2001 White Paper prepared by the Bureau of Insurance itself. 9

Insurance death spirals occur when regulation requires insurers to provide mandatory coverage that increases the cost of that
coverage, increasing the premium cost. When those costs go up, healthy people choose not to buy insurance, which leaves a
smaller and sicker pool of insureds to pay those costs, which causes the premiums for the remainder to go up, which in turn

further causes the healthier to drop coverage, and so on. 10

*7  The Maine death spiral began in 1993, after the Legislature enacted laws requiring community rating, guaranteed issue and

guaranteed renewal, and limiting pre-existing exclusion provisions. 11  While in the short term these reforms benefitted those in
need of significant medical services, over the long term it has caused the deterioration of the individual market. With the insurers
prohibited from underwriting and thereby charging members more closely in accordance with their costs, healthy insureds -

unwilling or unable to pay for the costs of those using significant medical services - have left the individual market in droves. 12

*8  The natural result of a death spiral caused by regulatory mandates increasing costs and eroding profit opportunities is the
exit of market providers. Prior to 1993, the individual health insurance market in Maine was robust, with eleven carriers offering

indemnity products and seven offering HMO products, covering a total of approximately 90,000 subscribers. 13  Now there are
only two private carriers in the unsubsidized individual insurance market in Maine: Anthem and Mega, insuring only 1/3 that

number and only 18,000 with major medical coverage. 14

In 2000, when Anthem acquired the former Blue Cross Blue Shield of Maine, Anthem tried to reinvigorate the individual
market by offering its HealthChoice products, which were similar in design to products offered in *9  other states in which
Anthem affiliates were operating. At its peak, there were 35,000 HealthChoice members and the average deductible level was

under $5,000. 15  But costs kept rising and the spiral continued, with healthy members leaving, leading to higher costs for those
remaining, and so on. Based on its last filing, the number of HealthChoice (and now Lumenos) members has been cut in half, and

the second most popular deductible selected by members is $15,000, a level not even offered by Anthem in most other states. 16

In sum, in such a spiral of fewer, sicker subscribers, insurers leave the market. 17  There is no logical reason why any new
insurer would be attracted to the current Maine individual health insurance market. By showing a *10  willingness to prohibit

carriers from making any return on their investment, the Superintendent has put the nail in the coffin of any new entrants. 18

Moreover, the only insurer other than Anthem, Mega, may be on the verge of exiting. The new federal healthcare reform
includes, among other things, an 80% minimum medical loss ratio (“MLR”) effective January 1, 2011, unless the State's request
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for a waiver until January 1, 2014 is granted. 19  Because Mega would find it difficult, if not impossible, to achieve that MLR, it
has indicated that absent a waiver of this requirement, it will be unable to continue to participate in the Maine individual market.

In sum, the current individual health insurance market in Maine continues to deteriorate, with most of the former participants
having exited and Mega poised to do so, leaving only Anthem, with no incentive to stay.

We need only look to the Superintendent's own words to bring this last point home. See April 25, 2009 Testimony of
Superintendent Kofman on L.D. 1205 (“If the intent of this provision is to allow rates to be deemed excessive based on the
overall profitability of the carrier, whether or not the rates are sufficient to make the product self-supporting, it could have
the unintended consequence of encouraging carriers to withdraw from the individual market entirely, and concentrate on more
profitable group markets.”). The *11  Superintendent's testimony demonstrates the fallacy of suggesting that any carrier should
- or would - remain in a market segment when the opportunity to earn any return has been eliminated. Thus, recitation of the
financial performance of Anthem's other un-regulated lines or of out of state WellPoint affiliates - the rates for which are
not established by the Maine Superintendent of Insurance - is a red herring. It is the financial performance of the individual
products that matters to a company's determination of whether to remain in that market.

Anthem has reported significant losses in the individual market from 2005 to the present. 20  Considering that the bulk of these
losses occurred with rates that were designed to include a 3% margin, it seems self-evident that the risk of providing individual
insurance is materially larger than the 3% margin. That is, the cost of providing the insurance (i.e., paying member medical
claims) has proven to be materially higher than projected by the Superintendent's actuaries to the point that all of the 3% margin
(and then some) has been used to cover the risk of providing the insurance, leaving negative “profits.” Unless it is a legitimate
exercise of regulatory authority to mandate charitable status, the imposition of a 0% margin is moving in the wrong direction.

*12  If a business cannot or is not allowed to make money in a market, it will leave that market, absent some other countervailing

benefit to remaining. 21  No such countervailing benefit appears to exist with respect to Anthem. If Anthem is not allowed to
make a profit in the individual health insurance market, there is no apparent logical reason for it to stay in that market.

II. Anthem's exit would have serious adverse consequences on the Maine business climate and the Maine economy.

Is the exit of one of the two remaining insurers from Maine's individual health insurance market necessarily a bad thing? Again,
we need only look to Superintendent Kofman's position on this point.

Superintendent Kofman was so concerned about the potential loss of Mega, serving far fewer in the individual market than
Anthem and not providing major medical coverage, that she wrote to Secretary of Health and *13  Human Services Sebelius
on July 1, 2010 requesting a waiver for it of the new MLR regulation. Her words were appropriately alarming about the effects
of the loss of a carrier in the individual market in Maine:

[A]bsent a waiver, I believe that the federal MLR standard may disrupt our individual health insurance
market. There are two insurers selling coverage. Although a third insurer sells through a public-private
partnership (Dirigo Health), enrollment in that program is currently closed to new individual enrollees. Loss

of one of the two insurers would have a serious destabilizing effect in our individual market. 22

Given that Anthem insures far more members than Mega and is the only carrier offering major medical policies (as opposed to
the catastrophic plans offered by Mega), the loss of Anthem as a carrier in the individual market would certainly have at least
an equally - if not more - serious destabilizing effect on the Maine individual insurance market.
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Why does Superintendent Kofman care if Mega leaves? Why is it bad to seriously de-stabilize the already in peril individual
health insurance market in Maine? Why is a healthy, or even any, individual health insurance market important?

To answer these questions, one must identify what happens in the absence of a viable health insurance market. At least three
things occur when someone cannot obtain health insurance.

First, if people are uninsured, they are less likely to seek preventative care or address health situations when they first arise.

Instead, they will wait *14  until the situation is in crisis. 23  In addition to it being bad public health policy to discourage

preventative care, generally speaking, it costs more to treat a serious crisis health condition than one just arising. 24  Lowering
cholesterol *15  through prescription drugs, for example, is cheaper than treating a heart attack. So the second result of a de-
stabilized or non-existent individual health insurance market is higher overall health costs.

Second, because people want health insurance to feel secure in their finances, individuals who cannot get it where they are now
located, but could get it elsewhere, have a compelling reason to leave where they are. So the people who will leave Maine for this

reason will be the responsible self-employed who have the option of doing so - contributing to the Maine brain drain. 25  This is
another cost driving the next generations away from Maine, already with the oldest population in the country, adding further to
the health care costs for those who stay. Given the unpredictable and potentially *16  catastrophic nature of health costs, this
should be a particularly serious factor for anyone not covered by group insurance in deciding whether to live and work in Maine.

Third, someone has to pay the health costs of the uninsured. People who lack insurance still get sick.

If the uninsured have the individual resources to pay for medical services, then they do so - draining their bank accounts and
preventing them from spending that money in ways productive to the local economy.

If they lack the resources to pay, they are still treated. Maine's 39 hospitals are all non-profit entities. They require a positive

margin to maintain healthy operating cash flows and to fund capital improvements. 26  Maine's nonprofit hospitals do not turn
away those in need of care based on the patient's ability to pay. Medicare and Medicaid do not reimburse hospitals for the

full cost of the care provided, and those without insurance often pay only a portion of the cost or do not pay at all. 27  In both
instances, the failure to reimburse *17  the hospital for the cost of the service it provides increases that hospital's BDCC costs.

A hospital has two choices with respect to these uncollectible BDCC costs. It can absorb the cost, in which case it will go
out of business, or it can transfer those costs to its insured customers. We do not have to speculate on how Maine hospitals
actually operate: given that Maine's non-profit hospitals target a positive operating margin, we know BDCC costs are passed

on to those with private health insurance. 28

In short, who ultimately pays when there is no individual insurance market? The remaining group insurance market. So the
cost of group health insurance will go up even more.

Current BDCC costs in Maine resulting from those who have no or insufficient insurance (the un- and underinsured,

respectively) are not insignificant, estimated at nearly $300 million in 2008. 29  To finance Dirigo, *18  serving 12,000
customers, the state had to impose a tax that added $40 million to the costs of group insurance. Last year, Anthem paid $60

million in individual health claims for its 19,000 members. 30  De-stabilizing or eliminating the individual insurance market
would simply - and substantially -- increase the costs already being borne by private group insurers and, through premiums,
their insureds. While it is unknowable whether the amount of the premium increase would be more or less than the $60 million
that Anthem currently pays for medical claims each year, it is irrefutable that the amount of the increase would be substantial.
Maine employers and employees already pay over $40 million each year for the Dirigo subsidies and untold millions to make

http://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ib9c08b34475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0
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up for the reduced Medicare and Medicaid reimbursements. Placing another $60 million burden on Maine employers is not a
recipe for the economic growth that is desperately needed in our struggling Maine economy.

From 2005-2009, the average premium paid by small businesses in Maine rose 81%. 31  They have become an increasingly
larger portion of each employer's expense budget, resulting in increased financial hardship on Maine businesses; reducing the
amounts employers can subsidize employee *19  contributions, reducing benefits or both. A biennial survey of Maine State
Chamber of Commerce members revealed that 62% of the businesses surveyed had or would consider requiring employees to

pay a greater share of premium and 69% had or would consider increasing deductibles. 32  Health insurance premiums are a
significant drag on economic growth in Maine. Maine employers cannot, and should not, be required to pay additional premiums
to subsidize the healthcare costs of the uninsured.

In sum, the net result of a prohibition on making a profit in the individual health insurance market, aside from contributing to
the Maine brain drain and increasing overall health costs in Maine, is an increase in the costs of the group insurance market.
This result, in turn, has a cascading effect on Maine businesses - driving up their costs, making them less competitive in the
national marketplace and pressuring them to eliminate, or substantially reduce the benefits offered by, their group insurance.
This last consequence creates a *20  larger pool of uninsured and drives good employees elsewhere. In short, the death spiral
spreads to the group market and Maine businesses suffer.

III. Even if Anthem for some reason did not exit the individual health insurance market because of the
Superintendent's decision disallowing it any profit, the adverse economic consequences of that decision would still be
substantial.

Even if one assumed that for some unknown reason, Anthem would not leave the individual health insurance market despite
the disallowance of any profit, the results of the disallowance would be adverse to the Maine economy.

Here, we can look to the words of Superintendent Kofman's predecessor, Alessandro Iuppa, who warned of the dangers of
requiring subsidization of the individual market by the group market:

[I]t would not be proper or prudent for the Superintendent to require Anthem to write its non-group business
at a loss .... [R]equiring the subsidy to come only from Anthem would put the Company at a competitive

disadvantage in the group market. 33

It is not proper or prudent because it is not fair, and a distorted and inequitable market is bad for a state's economy.

One important purpose of regulation is to establish a transparently level playing field to encourage entrants into the market,
creating competition and driving costs down. Announcing a policy of prohibiting one of the few existing participants in the
market from making a profit has the opposite effect. Given all the challenges and disincentives for entry into the individual
health insurance market in the first place, announcing further disincentives acts only to injure that market further.

*21  Placing Anthem at a competitive disadvantage will harm Anthem directly, but will also harm the Chamber's members as
Maine employers rely upon a competitive group insurance market to keep their insurance costs as low as possible, Affected
employers will have the unenviable choices of (1) absorbing these costs rather than using those funds for additional investment
in their business or to hire new employees, (2) passing the additional costs on to their employees, (3) reducing the benefits
offered under their health plan to reduce premium costs, or (4) some combination of the above. Hindering a major carrier's
ability to compete or asking Maine employers to shoulder this burden would be unfair, unwarranted and will have significant
effects on the employer group participants.
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The high cost of health care is a national problem. The current individual health insurance market in Maine faces particular
challenges because the costs of such insurance are higher than the average. Forbidding one of the few remaining insurers in
that market from making any profit is not the answer to this situation. To the contrary, it will simply destroy what is already an
anemic market, and raise costs in the group market, to the detriment of Maine businesses and its employees.

CONCLUSION

Health costs are already crippling Maine business. Whether by driving Anthem out of the individual market or by making
Anthem less competitive in the group market, the Superintendent's decision will further increase health insurance costs for Maine
employers and employees. In an economic *22  recession, and with all the other current pressures on the Maine economy,
adding to their costs will have a particularly profound, adverse effect. The Superintendent's decision should be vacated and
rates established that are designed to include a fair rate of return for the carrier providing the coverage.

Appendix not available.
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